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FOREWORD

[ am pleased to present the fifth Annual
Report of the Judicial Appointments Board
for Scotland. This report covers a shorter
period of June 2006 to March 2007 and for
the first time includes a financial statement
for 2006-2007. The Board agreed to move
their Annual Reports into line with the
standard financial reporting years. This is
the first year of working with our budget and I hope that it will
inform our planning for future years.

During this period the Scottish Executive decided to increase
the statutory number of Part-time Sheriffs to 80. As this effectively
used up the slate (which was due to expire on 31st December
2006), the appointment exercise was brought forward into this
year. In addition we were also involved in an expedited process
for the appointment of a Senator of the College of Justice.
The two exercises, which overlapped each other, created a
significant workload. I would like to place on record my
appreciation of the commitment of my colleague Board members
and staff.

The Scottish Executive has recently embarked on recruiting
new Board members to replace three members whose
appointments expire at the end of May 2007. I would like to
place on record my own and the Board’s appreciation of the
significant contribution which have been made by Mrs Valerie
Stacey, Sir Robert Smith and Sheriff Principal Bruce Kerr. 1
was also pleased to note the decision of the Scottish Executive
that membership of the selection panel should be seen to be
wholly independent of the Executive. This is an important
issue as just as the independence of the judiciary is paramount,
the system of appointment to the judiciary should also be seen
to be independent.



72373 TEXT 19/6/07 14:48 Page 2 $

The Judicial Appointments Board for Scotland

In February 2007 the Scottish Executive published their white
paper Proposals for a Judiciary (Scotland) Bill. We are considering
our response and this will be published on our website. I hope
that, following the Scottish Parliament election in May, the
incoming Administration will take the draft Bill forward early
in their legislative programme.

June 2007 marks the fifth anniversary of the creation of the
Board in 2002. It is our earnest hope that by the time of our
sixth anniversary the appropriate decision will have been
taken by the Scottish Parliament to place the established
Board upon a statutory footing.

I would like to personally thank each of the Board members
for their unstinting commitment to the ever increasing workload.
Without their efforts, we would not have been able to deliver
on our Remit. I would like to thank the Secretariat staff for
their dedicated support to the Board.

Qe 22

Sir Neil McIntosh CBE DL
Chairman
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INTRODUCTION AND MEMBERSHIP

Introduction

1. This is the fifth Annual Report of the Judicial Appointments
Board for Scotland and covers the period from June 2006
to March 2007. The Board agreed to move its Annual
Reports into line with the standard financial reporting
year and so this Annual Report also covers the financial
year April 2006 to March 2007.

2. The Scottish Executive created the Board on an
administrative basis in June 2002 and in February 2007
published a draft bill with the intention of placing the
Board upon a statutory basis.

Membership

3. The Board comprises ten members with an even balance
of lay and legal members, including a lay Chairman.
Membership for the period covered by this Annual Report
was as follows:

Lay Members

Sir Neil McIntosh CBE DL (Chairman)
Mrs Barbara Duffner OBE

Professor Alan Paterson, Professor of Law at Strathclyde
University

Sir Robert Smith, Chair of the Weir Group plc and Scottish
and Southern Energy plc

Professor Joan Stringer CBE, Principal and Vice Chancellor
of Napier University
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Legal Members

Sheriff J Douglas Allan OBE, Sheriff of Lothian and Borders
at Edinburgh

Sheriff Principal Bruce A Kerr QC, Sheriff Principal of
North Strathclyde

Mr Michael Scanlan, Solicitor, Glasgow

Mrs Valerie E Stacey QC, Vice Dean of the Faculty of
Advocates

The Rt Hon Lord Wheatley, Senator of the College of Justice

Biographies of each of the Board members can be found
at Annex A.

Remit and Scottish Ministers’ Guidance
The remit of the Board is:

* To provide the First Minister with a list of candidates
recommended for appointment to vacancies for Senator
of the College of Justice, Sheriff Principal, Sheriff and
Part-time Sheriff;

e To make such recommendations on merit, but in
addition to consider ways of recruiting a Judiciary
which is as representative as possible of the
communities in which they serve; and

* To undertake the recruitment and assessment process
in an efficient and effective way.

The Scottish Ministers gave the Board general guidance in
2002 but we are responsible for developing our own
policies and procedures. We will continue to review and
refine the appointment process.

During the course of this year the Board also took on the
responsibility for the development of protocols for the
recruitment of lay justices.
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7. At the outset the Scottish Ministers gave a commitment
that the Board would be placed on a statutory basis and
we welcomed the publication of the consultation paper
Strengthening Judicial Independence in a Modern Scotland
in February 2006. A year later the Scottish Executive
published its white paper Proposals for a Judiciary
(Scotland) Bill. At the time of writing of this Annual Report
we are considering our response to the proposal and a
copy will be made available on our website.

SECRETARIAT

Staffing

8. During the period covered by this Annual Report, there
have been no changes in staff. Our staffing complement is
four (3.6 full-time equivalent). Our staff are civil servants,
seconded from the Scottish Executive.

Policy Director: Ms Christine Dora
Secretary to the Board: Mr Chris Orman
Recruitment Manager (Lay Justice): Miss Avril Coats
Office Administrator: Mrs Susan McColl
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10.

11.

12.

13.

14.

MEETINGS AND VISITS

Board Meetings

The Board normally meet once a month to discuss general
business but, from time to time, some of the scheduled
dates have been used for interviewing candidates.

Meetings With Others

Mr David Stewart, Head of Judicial Appointments and
Finance Division at the Scottish Executive Justice
Department, regularly briefs the Board on a number of
issues, informs us about anticipated vacancies and
judicial moves/transfers, and takes the Board’s comments
back to the Scottish Ministers. We would like to record our
appreciation of the work he has undertaken.

We welcomed Baroness Usha Prashar, Chair of the Judicial
Appointments Commission, to our Board meeting in July
2006. There was a very useful discussion on a number of
issues of mutual interest.

In March 2007, the Northern Ireland Judicial Appointments
Ombudsman, Mr Karamjit Singh CBE, visited Edinburgh
and had a very useful discussion with Mrs Duffner, Mrs
Stacey, the Secretary to the Board and our Policy Director.

Keeping In Touch

The Board maintain contact with individuals and
organisations involved in judicial appointments in the UK
and overseas.

Mrs Stacey and our Policy Director attended the Law Society
of Scotland’s debate Balancing the Scales of Justice held in
September 2006 at the National Gallery of Scotland. During
the debate Mr Sternford Moyo, former President of the
Law Society of Zimbabwe, spoke of his experiences and
the dangers faced by his staff in Zimbabwe. In addition,
Professor Sir David Edward QC and Lord McCluskey
spoke on the subject of professional regulation.

— O



72373 TEXT 19/6/07 14:48 Page 7 EE

Annual Report 2006-2007

15.

16.

17.

In December 2006, our Policy Director attended a
Roadshow in Preston which was organised by the Judicial
Appointments Commission (England and Wales).

The Chairman addressed the Faculty of Advocates as part
of their Continuing Professional Development sessions.

In March 2007, in furtherance of her responsibilities for
lay justice recruitment, our Recruitment Manager (Lay
Justice) attended a Magistrate Open Day in Margate which
was organised by the Kent Advisory Committee.

Seminar “Judicial Appointments: Widening The Range”

18.

In March 2007, Professor Alan Paterson, with support from
The Nuffield Foundation, assisted the Judicial Appointments
Board to organise a seminar on widening the range of
potential candidates for judicial offices. This took place in
Edinburgh and we were joined by our counterparts in the
Judicial Appointments Commission (England and Wales)
and the Northern Ireland Judicial Appointments
Commission. Each of these selection bodies has as an
element of its remit a requirement to look at ways of recruiting
a judiciary which is as representative as possible of the
communities it serves.

Attending the seminar were:

From the Judicial Appointments Commission:

Professor Dame Hazel Genn DBE

Her Honour Judge Frances Kirkham

The Honourable Mr Justice John Goldring

Ms Kathleen Turner, Assistant Director of Strategy and
Diversity Policy

From the Northern Ireland Judicial Appointments Commission:
Mrs Ruth Laird

Her Honour Judge Loughran

Mr Alan Hunter, Chief Executive

— O
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19.

From the Judicial Appointments Board for Scotland:
Sir Neil McIntosh (Chairman)

Mrs Barbara Duffner

Professor Joan Stringer

Professor Alan Paterson

Sir Robert Smith

The Right Honourable Lord Wheatley

Sheriff Principal Bruce Kerr

Sheriff J Douglas Allan

Mr Michael Scanlan

Ms Christine Dora, Policy Director
Mr Chris Orman, Secretary to the Board

Miss Avril Coats, Recruitment Manager

Participants discussed the various elements of the
recruitment process, different recruitment techniques and
the role of evidence-based policy making through the use
of research. The seminar provided an invaluable opportunity
to share ideas and experiences and to compare practices
and resources.
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Young Professionals Scheme

20. The Scottish Executive approached us regarding the
possibility of an intern from Romania working with us to
learn about judicial appointments in Scotland. The aim of the
Young Professionals Scheme is to increase the managerial
capacities of Romania’s civil service in preparation for its
accession to the European Union. The project focuses on
enhancing the career development of young civil servants
who will contribute to Romania’s public administration
reform through modern selection, training, assessment
and fast-track career development methods and procedures.
Mr Alexandru Alexe, a lawyer, joined us in September
2006 for three months. During his time here, Mr Alexe
undertook a research project for the Board on judicial
appointment systems in Romania, Scotland, and other
common law countries. This project has provided us with
a clearer understanding of the different systems. Mr Alexe
has also completed a personal project for his mentors in
Romania.
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21.

22.

23.

24.

ESTABLISHED PRINCIPLES AND POLICIES

Diversity

The Board’s remit is to recommend candidates for judicial
office on merit but in addition to consider ways of
recruiting a Judiciary which is as representative as
possible of the communities which they serve. In common
with many recruiting organisations, the Board keeps
anonymised statistics relating to candidates’ gender,
nationality, ethnicity and any declared disability.

In the specific case of gender, the table in Annex B sets
out the broad statistics. The Board has now established
a Diversity Working Group, chaired by Professor Alan
Paterson, involving the Faculty of Advocates and the Law
Society of Scotland to consider this issue further.

Confidentiality

All applications are considered in strictest confidence and
only the names of those appointed are made public. Only
on appointment are the application forms of those successful
applicants made available to the Scottish Executive
Justice Department for administrative purposes. The referee
assessment forms are not passed to the Scottish Executive
Justice Department but retained by the Board.

The Board is particularly anxious to ensure that
confidentiality is maintained throughout the process.
Members commit not to divulge the identity of applicants
or confidential information in connection with their
application and the Secretariat follows procedures which
are designed to safeguard such information.
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25.

26.

In any organisation or profession, particularly where the
field of applicants is restricted to a certain group or requires
a specific professional qualification, it is probably inevitable
that there will be some speculation about who might have
applied for a particular vacancy or who may have been
recommended. Some applicants may be open about their
intentions to apply for judicial appointment but this does
not mean that we will relax our rule on confidentiality.

Referees’ assessments are considered to be confidential
and are treated in total confidence and are not available to
anyone other than Board members. Neither are the contents
of their assessments divulged to applicants. We ask referees
that they treat requests for these assessments in strictest
confidence. Under section 37 and Schedule 7 of the Data
Protection Act 1998, personal data processed for the
purpose of assessing someone’s suitability for judicial
office are exempt from the subject information provisions
of the Act.
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27.

28.

29.

ACHIEVEMENTS AND POLICY DEVELOPMENT

The Appointment Process

We have adopted the two-sift process. Members of the
Board individually assess all the application forms
received before the preliminary sift meeting against the
published criteria on our website. At the outset of this
meeting they (lay members contributing first) declare their
individual provisional markings and then discuss initial
assessments. Importance is placed on the self-assessment
section of the application form as well as the statement
setting out the applicant’s reasons for applying for judicial
office and the skills and abilities they would bring to the
office. A ‘long list’ of candidates is drawn up and at this
point we request referees’ assessments for those on the
‘long list’.

The second sift is carried out in the same way — with all
members individually assessing the application forms and
referees’ reports for the long-listed applicants. The Board
then meet to discuss these markings and agree upon a
short list of candidates who are to be invited for interview.
Interview panels for Part-time Sheriff normally comprise
four Board members (2 legal and 2 lay). For other offices,
a six-person panel is the norm. At interview, candidates
are asked to address the panel for up to ten minutes on a
given subject and to answer questions arising from their
presentation. Candidates are then subject to questioning
by panel members and assessed against the published
criteria (available on our website).

Following the interview the panel members will review the
candidates, with the lay members speaking first, and
have a discussion on the comparative merits of the
candidates. At the conclusion of each day of interviews a
further discussion takes place to arrive at a consensus
view of the panel. Upon completion of the full interview
process the full Board reaches its final conclusions as to

— O
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the rankings of all candidates. The Board makes
recommendations in our Report to the First Minister. The
First Minister considers our recommendations and
announces the appointments as and when candidates are
drawn from the slate to fill vacancies.
Recommendations for Appointments

30. We are pleased to report that during the period we
completed two recruitment exercises.

Part-time Sheriffs

31. In June 2006, the Board invited applications for the office
of Part-time Sheriff for the period to 30th June 2008.
Competition for this level of appointment was keen and
our advertisements attracted 180 applications. We
interviewed 59 candidates and a slate of 42 candidates
was recommended to the First Minister. To date the First
Minister has approved the appointment of the following
individuals:

[an Anderson

David Burns

Ailsa Carmichael
David Clapham

Fiona Davies

Shirley Foran

Derek Livingston
Sheriff Colin G McKay
Raymond McMenamin
Alasdair Oag

Sheriff Isobel A Poole
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Senator of the College of Justice

32.

33.

34.

The Scottish Executive invited the Board to make
recommendations to fill a vacancy arising from the
retirement of The Right Honourable Lord Abernethy as a
Senator of the College of Justice. Advertisements were
placed in the national press and legal journals. It was just
over a year since we had previously invited applications
for this most senior judicial office. Although we were
disappointed to receive a relatively small number of
applications, we were pleased to note the high quality
of the field. For this exercise the Board decided to expedite
the process by dropping the preliminary sift stage. On
receipt of each application the Board requested
assessment from the nominated referees. All members
received copies of all application and referee assessment
forms for consideration in advance of the sift meeting. Of
the nine applications received, we interviewed five
candidates. Following the First Minister’s acceptance of
our recommendations we are pleased to note the
appointment of Colin M Campbell QC (now Lord Malcolm)
to the office of Senator of the College of Justice.

As Lord Malcolm was a former member of the Board, we
wanted to ensure that the selection process was, and was
seen to be, fair to all applicants. Although judicial
appointments fall outwith the remit of the Commissioner for
Public Appointments in Scotland, an independent assessor,
Ms Anja Amsel, was appointed to observe our deliberations
and interviews. Ms Amsel met with the Chairman and the
Secretary to the Board to discuss our recruitment process.
She received copies of all application and referee assessment
forms and observed the sifting and interview process.

In her report to the Board, Ms Amsel’s conclusion was that
“Overall, the process fulfilled the requirement of openness
and transparency, equality, merit and compliance with the
codes of good practice. As an Independent Assessor, I would
wholly endorse the impartiality and integrity of the system.”

— O



