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Case Study 2
Please consider the following summons for recovery of heritable property which is calling before you, together with the submissions by the pursuer and defender.

You will be invited to deliver a short oral decision as if you were sitting in court. The judicial and legal members of the Interview Panel will then discuss the case study and your decision with you and question you about it.

The following statutory and case material, which you were previously asked to familiarise yourself with, is available to you should you need to refer to it.

Housing (Scotland) Act 2001

Section 16

Schedule 2

	FORM 1

Summary Cause Summons

Action for recovery of possession and arrears

(state type, e.g. payment of money)
	OFFICIAL USE ONLY 

SUMMONS No. SD123/10

	
	


	Sheriff Court

(name, address, e-mail

and telephone no.)
	1


	Dumfries Sheriff Court

Buccleuch Street

Dumfries

01387 262334


	Name and address

of person raising

the action (pursuer)
	2


	Home in Scotland

24 Nith Place

Dumfries

DG1 2PN


	Name and address of

person against whom

action raised (defender,

arrestee, etc.)
	3


	Tina Weston

27 Shawhead Road

Annan

DG12 7JX


	Name(s) and address(es)

of any interested party

(e.g. connected person)
	3a


	


	Claim (form of decree or other order sought)
	4


	The pursuer claims that in the circumstances described in the statement of claim herewith (1) they are entitled to possession of the property at 27 Shawhead Road, Annan and that you refuse or delay to remove therefrom and accordingly craves the Court to grant decree for removing you, your family, sub-tenants and dependants with their goods and possessions from the said property; (2) craves decree in the sum of £502 with interest on that sum at the rate of 8% per annum from the date of citation until payment; and (3) craves the expenses of bringing the action


	Name, full address, telephone no, and e-mail address of pursuer’s solicitor or representative (if any) acting in the case
	5


	Smith & Jones

Solicitors

1 Low Street, Glasgow

0141 222 3333




	Fee Details (Enter these only if forms sent electronically to court)
	5a


	


	
	6
	RETURN DAY  22 January
2010

	
	
	CALLING DATE  29 January 2010          at 10 am.

	*Sheriff Clerk to

delete as appropriate

Court Authentication
	
	The pursuer is authorised to serve a copy summons in form *1a, on the defender, and give intimation to any interested party, not less than * 21 days before the RETURN DAY shown in the box above.   The summons is warrant for service, and for citation of witnesses to attend court on any future date at which evidence may be led.

Sheriff clerk depute (name)             Date:  29 November   2009


NOTE: The pursuer should complete boxes 1 to 5a above and box 7 on page 2. The sheriff clerk will complete box 6.
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	7.
	STATE DETAILS OF CLAIM HERE (all cases) and PARTICULARS OF ARRESTMENT (furthcoming actions only)

(To be completed by the pursuer. If space is insufficient, a separate sheet may be attached)
The details of the claim are:

See paper apart 

	
	FOR OFFICIAL USE ONLY

Sheriff’s notes as to:

1.
Issues of fact and law in dispute

2.
Facts agreed

3.
Reasons for any final disposal at the hearing held on the calling date.




Home in Scotland Limited v Tina Weston

STATEMENT OF CLAIM

1. The pursuers are as designed in the instance and are a registered housing association. The defender resides at 27 Shawhead Road, Annan. The present proceedings have as their object a tenancy of heritable property at 27 Shawhead Road, Annan. To the knowledge of the pursuers the defender has resided at this address for three months immediately preceding the raising of this action and is domiciled there. The court has jurisdiction.

2. The pursuers have no reason to believe that there is any agreement to prorogate another court’s jurisdiction in respect of the matters raised in this Summons; nor that there are any proceedings which are pending before another court involving the same cause of action or between the parties hereto.

3. The pursuers are the heritable proprietors of a house at 27 Shawhead Road, Annan which they let to the defender in terms of a Scottish Secure Tenancy Agreement dated 25 April 2007.

4. In terms of said Agreement the defender is due to pay rent to the pursuers. She has fallen into arrears with that rent. As at 1 July 2009 said arrears amounted to £502. The pursuers have called upon the defender to pay said arrears but she has refused or delayed to do so. The defender is in breach of the terms of said agreement.

5. In terms of section 14 of the Housing (Scotland) Act 2001 (“the 2001 Act”) the pursuers served a Notice of Intention to Raise Proceedings for Possession of said house on 1 July 2010 that proceedings for possession might be raised during the period beginning on 18 August 2010 on the grounds that rent lawfully due had not been paid. The pursuers have given the appropriate notice in terms of the Homelessness (Scotland) Act 2003.

6. The pursuers are entitled to an order for recovery of possession of said house by virtue of section 16 and Ground 1 of Schedule 2 of the 2001 Act in that rent lawfully due from.  the defender has not been paid.

7. It is reasonable that such an order should be made and that decree for payment of said arrears should be granted. The pursuers have made repeated demands for payment of the arrears. These demands have been ignored. Opportunities to discuss the arrears and make arrangements to pay them have been offered to the defender. These have been ignored

Pursuers’ Submissions

My Lord, I respectfully submit that the defender’s arrears amounted to £502 when this action was first raised at the beginning of 2010.  There was sundry procedure during which the level of arrears increased to £632.  Prior to raising proceedings, my clients had invited the defender to attend at their offices in order to discuss the mounting arrears.  The defender did not take up this opportunity.  My clients’ welfare rights officer had attended at the defender’s property without any prior appointment and had left a card inviting the defender to make contact with the welfare rights officer.  There has been no contact.  When the action first called in court in January the defender made an offer to make payment of the arrears of rent at a nominal rate but failed to maintain these payments.  She has also failed to meet all the monthly rental payments.

My clients accept that the defender suffers from depression, that she has two children of the ages stated and that she is in receipt of housing benefit which covers all but £7 of the monthly rental liability.  My clients have asked me to state to the court that if suffering from depression was said to be a good reason for failing to make payment of rent, a significant number of their tenants will have a legitimate excuse to cease rental payments.  When tenants fall into arrears the amount of money available to maintain the housing stock is reduced.  Thus all tenants can potentially suffer.  I have been instructed to move for decree.

Defender’s Submissions
My Lord, my client accepts that the arrears are as stated by the pursuers and also that the pursuers had made attempts to meet with her when the arrears had started.  My client has not made contact with the pursuers because she suffers from depression and is taking anti‑depressants.  She is an unmarried mother of two children aged 3 years and one year.  The children reside with her in the subjects of lease.  Arrears developed because my client, who was initially in receipt of housing benefit, had found employment.  Upon entering employment housing benefit had ceased.  Unfortunately, my client has not been able to hold down a job because of the depressive illness from which she suffers.  Housing benefit has recommenced payment but unfortunately my client has been unable to maintain the agreed repayment schedule.  The principal reason for this is that her sole means of entertainment is Sky television and the monthly subscription increased just after my client had agreed the repayment schedule.  She had not thought to inform the pursuers of the difficulty which she faced.  

I further submit that my client is the mother of two young children, the fathers of which children are both in prison.  My client now accepts that payment of rent ought to be her first priority and she will re-arrange her finances in order that she might be able to pay off her arrears.  Housing benefit has now recommenced and although it might take some time my client is confident that she will be able to make inroads into the arrears.  The current liability for rent is now being met by housing benefit save for a shortfall of some £7 per month.  I move the court to continue the case to allow my client an opportunity to recommence payments.  Alternatively, I invite the court to fix a diet of proof.








