
DOCUMENTATION TO BE GIVEN ONE WEEK IN ADVANCE OF INTERVIEW

1.
The Domestic Protection etc (Scotland) Act 2003

[...]

11. - Interim domestic protection orders.

(1) 

(a) Subject to section 12 of this Act, a relevant person may apply to the Court for an order (to be known as an “interim domestic protection order”) in respect of a person (“the subject”) and a place (“the domestic property”).

(b) An interim domestic protection order must include the conditions set out in section 14 of this Act.

(c) Subject to section 13 of this Act, when making an interim domestic protection order the Court may include any of the conditions set out in section 15 of this Act if it considers it necessary for the protection of a relevant person.

(2) Subject to section 13 of this Act, the Court shall make an interim domestic protection order if it appears to the Court that the making of the order is necessary for the protection of a relevant person.

12. – Form of an interim domestic protection order.

(1) The Court may only make an interim domestic protection order in respect of a domestic property in which a relevant person resides. 

(2) Provision may be made by rules of court in respect of any matter to be prescribed by rules made by virtue of this Act and dealing generally with all matters of procedure.

(3) 

(a)  A hearing (“a domestic protection hearing”) must be held within 48 hours of the Court receiving an application for an interim domestic protection order.

(b) The Court shall make a determination of the application at a domestic protection hearing and the sheriff shall, in the presence of the parties, state the reasons for granting or refusing the application. 

(c) The subject shall be entitled to make representations, in any form considered appropriate, at the domestic protection hearing.

(d) The relevant person shall be entitled to make representations, in any form considered appropriate, at the domestic protection hearing.

(e) A determination made at a domestic protection hearing shall appoint a date, to be no later than one month before the termination of the interim domestic protection order, for the hearing of an application for a domestic protection order in terms of section 21 of this Act.

(4) An application for an interim domestic protection order must specify – 

(a) the subject against whom the order is sought

(b) the domestic property in respect of which the order is sought

(c) a brief statement of facts in support of the application, and

(d) the conditions which it is requested that the court shall include in the order.

13. Making an interim domestic protection order.

(1) In making an interim domestic protection order, extending an interim domestic protection order or including any conditions in an interim domestic protection order a Court shall have regard to all circumstances as appears to it to be just and reasonable including – 

(a) the conduct of the subject in relation to the relevant person.

(b) the conduct of the subject in relation to any other person or persons living in the domestic property.

(c) the needs and financial resources of the subject.

(d) the needs and financial resources of the relevant person or any other person living in the domestic property.

(e) the extent to which, if any, the domestic property is used by the subject or by the relevant person in connection with a trade, business or profession.

(f) whether the subject has alternative accommodation available.

(g) whether the relevant person or any other person living in the domestic property has alternative accommodation available.

14. – Mandatory conditions of an interim domestic protection order

An interim domestic protection order must – 

(a) suspend for the duration of the order the residency rights of the subject in respect of the domestic property. 

(b) prohibit the subject from entering the domestic property for the duration of the order.

(c) prohibit the subject from being in or entering a specified area in the vicinity of the domestic property for the duration of the order.

(d) prohibit the relevant person from making any material alteration, not being a necessary repair, to the domestic property or to the furnishings and plenishings of the domestic property.

(e) prohibit the relevant person from selling, altering or disposing of any goods in the domestic property belonging to the subject.

(f) prohibit the subject from approaching or contacting the relevant person for any purpose for the duration of the order.

(g) prohibit the relevant person or the subject from selling or seeking to sell the domestic property for the duration of the order.

15. – Discretionary conditions of an interim domestic protection order.

An interim domestic protection order may – 

(a) require the subject to transfer funds to the relevant person for the purposes of making any payment due by the relevant person or the subject in respect of rents, council tax, secured loan instalments, interest or other necessary household outgoings, not amounting to improvements.

(b) require the subject to perform any obligation incumbent on the relevant person or the subject in respect of the domestic property, not being a non-essential repair or improvement.

(c) require the subject to transfer funds to the relevant person for the purpose of making any payment due by the relevant person or the subject in respect of any obligation due to a third party by the relevant person or the subject, such an obligation being essential to maintain the usual lifestyle of any person living in the domestic property who has not attained the age of 16 years.

16. – Duration of an interim domestic protection order.

(1) An interim domestic protection order terminates – 

(a) six months after the date on which the order is made or on such date, not being earlier than three months after the date on which the order is the made or later than six months after the date on which the order is made, that the Court considers appropriate.

(b) on the making of a domestic protection order under section 21 of this Act in respect of both the subject of the interim domestic protection order and the domestic property of the interim domestic protection order.

(c) on the application of the relevant person, if the Court is satisfied that the order is no longer needed for the protection of the relevant person.

(2) 

(a) The relevant person may apply to the court for an interim domestic protection order to be extended for a further period no longer than six months. 

(b) Sections 12 (2), 12 (3), 12 (4) and 13 apply to an application to extend an interim domestic protection order.

(c) The Court must refuse any application to extend an interim domestic protection order in respect of any interim domestic protection order which has already been extended.

[...]

34.  – Interpretation.

(1) In this Act – 

“relevant person” means a spouse or civil partner of the subject , a person living in the domestic property with the subject as if they were spouse or civil partners or a person in an intimate personal relationship with the subject.

“residency rights” means the right to reside in a family home under s46 of the Family Law (Scotland) Act 2002. 

“protection” means protection from physical harm, psychological harm or deprivation and from the risk of physical harm or psychological harm or deprivation.

35. – Short title and commencement.

(1) This Act may be cited as the Domestic Protection etc (Scotland) Act 2003.

(2) This Act comes into force on such day as the Scottish Ministers may by order appoint.

2. 

2004 No. 124

FAMILY LAW

The Domestic Protection etc (Scotland) Act 2003 (Commencement No. 1) Order 2004

Made 2nd September 2004

The Scottish Ministers make the following Order in exercise of the powers conferred by section 35 (2) of the Domestic Protection etc (Scotland) Act 2003.

1. Citation and Interpretation

(1) This Order may be cited as the Domestic Protection etc (Scotland) Act 2003 (Commencement No. 1) Order 2004

(2) In this Order—

(a) “the 2003 Act” means the Domestic Protection etc (Scotland) Act 2003.

2. Commencement

(1) The following provisions of the 2003 Act come into force on 1st December 2004 – 

(a) sections 1 to 10;

(b) sections 22 to 34.

_____________________

CALUM GREGSON

A member of the Scottish Executive

St Andrew's House,

Edinburgh

3.
2005 No. 121

FAMILY LAW

The Domestic Protection etc (Scotland) Act 2003 (Commencement No. 2) Order 2004

Made 11th November 2004

The Scottish Ministers make the following Order in exercise of the powers conferred by section 35 (2) of the Domestic Protection etc (Scotland) Act 2003.

1. Citation and Interpretation

(1) This Order may be cited as the Domestic Protection etc (Scotland) Act 2003 (Commencement No. 2) Order 2004

(2) In this Order—

(a) “the 2003 Act” means the Domestic Protection etc (Scotland) Act 2003.

2. Commencement

(1) The following provisions of the 2003 Act come into force on 1st December 2004 – 

(a) sections 11 to 16

_____________________

CALUM GREGSON

A member of the Scottish Executive

St Andrew's House,












Edinburgh
4. 
The Children and Young Persons (Scotland) Act 2008

[…]

45. Interim Domestic Protection Orders

(1) The Domestic Protection etc (Scotland) Act 2003 is amended as follows – 

(2) In Section 15 (Discretionary conditions of an interim domestic protection order) insert after sub-section (c) – 

“(d) regulate contact between the subject and any child with whom the subject has parental rights and responsibilities.”

(3) In Section 13 (Making an interim domestic protection order) insert after sub-section (g) – 

“(h) the effect of not making an order on any person living in the domestic property who has not attained the age of 16 years.”

[...]

109. Interpretation

(1) In this Act – 

“parental rights and responsibilities” has the same meaning as in the Families (Scotland) Act 2001.

5.

2008 No. 129

FAMILY LAW

The Children and Young Persons Act 2008 (Commencement No. 1) Order 2008

Made 3rd September 2008

The Scottish Ministers make the following Order in exercise of the powers conferred by section 112 (2) of the Children and Young Persons (Scotland) Act 2008.

1. Citation and Interpretation

(1) This Order may be cited as the Children and Young Persons (Scotland) Act 2008 (Commencement No. 1) Order 2008

(2) In this Order—

(a) “the 2008 Act” means the Children and Young Persons (Scotland) Act 2008.

2. Commencement

(1) The following provisions of the 2008 Act come into force on 1st December 2008 – 

(a) sections 1 to 33;

(b) sections 66 to 100;

(c) section 109.

_____________________

CALUM GREGSON

A member of the Scottish Executive

St Andrew's House,

Edinburgh
6. 
Extract from 

Gallagher v. Gallagher 2008 SC 212 

Inner House, 1st September 2008

“ …

We accordingly conclude that the learned sheriff in this case took the correct approach. The requirement in section 13 [of the Domestic Protection etc (Scotland) Act 2003] to take into account both ‘the needs and financial resources’ of the person applying for an order and the person who is to be the subject of such an order suggests a balancing exercise between the competing claims of the parties. Neither party is to be automatically or necessarily preferred. Instead the sheriff must, in the determination of any of the matters listed in section 13 (1), have regard to both parties’ needs and resources and have regard to both in the context of all of the other considerations they are required to have regard to under section 13. 

We also approve of the approach of the learned sheriff in taking into account both the needs and resources of the parties at the time the order was sought and also what their needs and resources were likely to be if or when an order was made. The considerations in section 13 (1) (c) and (d) are clearly both retrospective and, where possible and reasonable, prospective.”

7.
Extract from

Kidd v. Rawnsley 2009 SLT (Sh Ct) 1008

Sheriff Principal of East Central Scotland, 21st November 2008

“…

I can find no fault in the sheriff’s reasoning. The list of circumstances to which a sheriff must ‘have regard’ in section 13 [of the Domestic Protection etc (Scotland) Act 2003] is not exhaustive. Indeed, the section explicitly requires the sheriff to have regard to ‘all the circumstances’ as appears to her to be just and reasonable. The sheriff in this application was of the view that the fact that the child of the marriage had special educational needs had particular weight when it came to deciding how the financial resources of the marriage should be apportioned during the life of the interim order. I can find no fault with that reasoning. It is plainly not an irrelevant consideration in the circumstances of the case and indeed the sheriff was entirely entitled to find that, as a consideration, it did in fact outweigh even some of the matters specifically enumerated in section 13. 

Making an order of this type does not involve a scientific exercise in forensic accounting. It is about fairness and balance in all the relevant circumstances.”

8.
 FORM J2

Form of interim domestic protection order application.

UNTO THE HONOURABLE SHERIFF OF (insert name of sheriffdom)
AT (insert place of sheriff court)

APPLICATION

In terms of

Section 11 of the Domestic Protection etc (Scotland) Act 2003

by

[A.B.] (design) [Applicant]
AGAINST

[C.D.] (design) [Respondent]

HUMBLY SHEWETH:

1. (state facts)

2. ...

MAY IT THEREFORE PLEASE YOUR LORDSHIP – 

(1) to fix a diet for a hearing of this application within 48 hours.

(2) to make an interim domestic protection order :-

(state conditions of order)

(3) to do otherwise as to the Court shall in all the circumstances seem appropriate.

IN RESPECT WHEREOF

DOCUMENTATION TO BE GIVEN AT INTERVIEW

9. 
2011 No. 98

FAMILY LAW

The Children and Young Persons Act 2008 (Commencement No. 2) Order 2011

Made 2nd February 2011

The Scottish Ministers make the following Order in exercise of the powers conferred by section 112 (2) of the Children and Young Persons (Scotland) Act 2008.

1. Citation and Interpretation

(1) This Order may be cited as the Children and Young Persons (Scotland) Act 2008 (Commencement No. 2) Order 2011.

(2) In this Order—

(a) “the 2008 Act” means the Children and Young Persons (Scotland) Act 2008.

2. Commencement

(1) The following provisions of the 2008 Act come into force on 2nd July 2011 – 

(a) sections 34 to 65;

(b) sections 101 to 108.

_____________________

CALUM GREGSON

A member of the Scottish Executive

St Andrew's House,

Edinburgh

10. 
UNTO THE HONOURABLE SHERIFF OF STRATHLOTHIAN

AT GLASBURGH

APPLICATION

In terms of

Section 11 of the Domestic Protection etc (Scotland) Act 2003

by

Mrs Natalie Smith or Morris,

42 Clydeforth Avenue,

GLASBURGH

GB3 4TR [Applicant]
AGAINST

Mr Charles Morris

42 Clydeforth Avenue

GLASBURGH

GB3 4TR [Respondent]

HUMBLY SHEWETH:

1. That the applicant is Mrs Natalie Smith or Morris, who resides at 42 Clydeforth Avenue, Glasburgh, GB3 4TR. The applicant married her husband Charles Morris on 23rd June 1999. The parties have one child, Martin who was born on 1st February 2002. The family have lived at the address in the instance in the jurisdiction of Glasburgh for 10 years. They own the family home jointly.

2. The Applicant works as a part-time teacher at Glasburgh Academy. The respondent is a consultant petrochemical engineer working in the oil and gas sector based in Glasburgh. 

3. On 11th May 2010, during a disagreement about family finances, the respondent assaulted the applicant by pushing her against a wall in the family home and followed her outside shouting aggressively.  On 14th May at first appearance the respondent pled guilty to the charge and was fined £1000 by the sheriff.  The applicant left the family home with her son and stayed with her parents in Glasburgh for 10 days. The respondent persuaded the applicant to return to the family home. The parties attended Relate Scotland in June 2010 once per fortnight with a view to receiving marriage guidance. The respondent attended for two months only and refused to continue. 

4. On 6th November 2010 the respondent became sullen and aggressive when the applicant suggested the parties resume counselling at Relate Scotland. For a period of about one week the parties’ relationship deteriorated. There were frequent arguments and the applicant’s health suffered. The parties agreed to separate and the respondent went to live with his brother in Glasburgh. After a further two weeks the parties agreed to resume cohabitation for the sake of their child who was beginning to show signs of psychological distress at school. The respondent’s behaviour improved for a short period but he then continued to be aggressive and argumentative. The respondent threatened to stop paying for his son’s school fees at Glasburgh Elementary School. In addition he kept the applicant short of money and became obsessional about family finances. He closed the joint bank account and accused the applicant of being profligate with money. The applicant took legal advice to commence proceedings for divorce. 

5. On 26th December 2010 after a family party where the respondent became very drunk and insulted the applicant’s father and other guests the applicant told the respondent she had had enough and intended commencing divorce proceedings as soon as possible. The respondent became enraged and in a fury he kicked out all the glass in five downstairs decorative picture window doors. The Police were called. The respondent was arrested and charged with breach of the peace and vandalism. On 27th December 2010 the respondent pled guilty before the sheriff and was fined £2000 and warned about his continuing behaviour. The respondent did not return to the family home. Instead he went to live with his brother. On 4th March 2011 the respondent returned to the family home after a serious argument with his brother.

6. Since the respondent has left the house the applicant has had to borrow money from her parents to pay for a new school uniform for her son Martin, piano lessons for Martin and various household expenses. The applicant cannot afford to repair the downstairs decorative picture windows which now have no glass in them. The respondent refuses to pay for any repairs and has now threatened to stop paying Martin’s school fees and for Martin’s private piano tuition. The respondent is now occupying and sleeping in his downstairs study/office which he uses in connection with his consultancy business. The respondent will not allow the applicant into the study to clean. The respondent is drinking to excess and playing loud music into the early hours of the morning. He is no longer communicating orally with the applicant but is instead texting the applicant in a threatening and abusive manner.  The neighbours have complained. His continuing erratic behaviour is adversely affecting Martin who has become disruptive at school. His piano teacher has told the applicant that his concentration levels have been badly affected by the domestic disruption. The applicant is fearful for her safety and the safety of her son. This application is necessary for her protection. 

7. The applicant is a part-time relief teacher. Her hours are not guaranteed and are variable. Last year she earned £10,000 before tax. The respondent has always been the principal breadwinner in the family. It is believed that he earns in excess of £80,000 per annum from his consultancy. The parties had a joint bank account from which the mortgage, council tax and school fees have been paid. The respondent has stopped paying money into this account. Mortgage repayments including interest are £1100 per month. Council tax is £160 per month. The next instalment of Martin’s school fees, £3600, are due in June 2011. A further instalment will fall due in December 2011.  The applicant has obtained a number of quotations for replacing the picture windows in the interior doors, the cheapest of which was £1500, which price has been guaranteed by the joiner. Martin receives three hours’ piano tuition each Saturday morning, which costs £100 per week. Payment of these outgoings is necessary for the protection of the applicant. 

MAY IT THEREFORE PLEASE YOUR LORDSHIP – 

(1) to fix a diet for a hearing of this application within 48 hours.

(2) to make an interim domestic protection order :-

(i) suspending the residency rights of the respondent in respect of the family home at 42 Clydeforth Avenue, Glasburgh GB3 4TR with immediate effect;

(ii) prohibiting the respondent from entering or approaching within 500 metres of the family home at 42 Clydeforth Avenue, Glasburgh GB3 4TR for six months or such other period as may seem appropriate to the court;

(iii) prohibiting the applicant from making any material alterations except necessary repairs to the family home at 42 Clydeforth Avenue, Glasburgh GB3 4TR or to any of the furnishings and plenishings contained therein;

(iv) prohibiting the applicant from selling, altering or disposing of any goods in the family home at 42 Clydeforth Avenue, Glasburgh GB3 4TR which belong to the respondent;

(v) prohibiting the respondent from approaching or contacting the applicant in any way for six months or such other period as may seem appropriate to the court;

(vi) prohibiting the applicant and the respondent from selling or seeking to sell the family home at 42 Clydeforth Avenue, Glasburgh GB3 4TR for six months or such other period as may seem appropriate to the court;

(vii) ordaining the respondent to pay to the Glasburgh Building Society the sum of £1100 per month for the payment of the mortgage on the family home at 42 Clydeforth Avenue, Glasburgh GB3 4TR; to pay £160 per month to the City of Glasburgh Council for the payment of Council Tax in relation to the family home at 42 Clydeforth Avenue, Glasburgh GB3 4TR; to pay £3600 to Glasburgh Elementary School on or before 1st June 2011 for the payment of school fees in relation to Martin Morris; to pay £3600 to Glasburgh Elementary School on or before 1st December 2011 for the payment of school fees in relation to Martin Morris; to pay £100 to the Pavel Stockanovich Conservatoire each Monday for the payment of private piano tuition; to pay £1500 to the applicant for the repair of five decorative doors at the family home at 42 Clydeforth Avenue, Glasburgh GB3 4TR; to pay £400 to the applicant for necessary household outgoings; or such other sums as may seem in all the circumstances appropriate to the court. 

(3) to do otherwise as to the Court shall in all the circumstances seem appropriate.

IN RESPECT WHEREOF

11. 
UNTO THE HONOURABLE SHERIFF OF STRATHLOTHIAN

AT GLASBURGH

AFFIDAVIT

Of

Natalie Smith or Morris

In Causa

Mrs Natalie Smith or Morris,

42 Clydeforth Avenue,

GLASBURGH

GB3 4TR [Applicant]
AGAINST

Mr Charles Morris

42 Clydeforth Avenue

GLASBURGH

GB3 4TR [Respondent]

At GLASBURGH 18th May 2011 before Alice Jones, Solicitor and Notary Public of Jones, Brown and Company, High Street, Glasburgh, COMPEARED Natalie Smith or Morris, residing at 42 Clydeforth Avenue, Glasburgh, who was duly sworn and DEPONED as follows :-

1. My name is Natalie Smith or Morris. I reside at 42 Clydeforth Avenue, Glasburgh. I am thirty-eight years of age. I married my husband, Charles Morris on 23rd June 1999. I have lived in Glasburgh all my life as has my husband. We have one child, Martin, who is now nine years of age. He was born on 1st February 2002. I own the family home jointly with my husband. 


2. After I graduated from University I intended going into teaching full-time. However, when I married, Charles was very keen that I looked after our family. We have had difficulty in having children but we have one boy. My husband insisted that I look after Martin rather than develop my own career. I was happy to do that. However for the past three years I have been working as a part-time relief teacher at Glasburgh Academy. My husband is self-employed. He graduated in mineral engineering and started his own business about ten years ago. He is a successful consultant in the petrochemical industry. He earns well in excess of £80,000 per annum. 


3. Our marriage was perfect until about four years ago when we were told we could have no more children. This was very distressing and disappointing. My husband’s behaviour changed. He became obsessive about money. On 11th May 2010 during an argument about family finances he assaulted me. I was pushed against a wall and verbally abused. My husband pled guilty to this charge at court. He was fined £1,000, which he paid in full. We separated then. I took Martin to my parents for about a week but returned after Charles told me it would never happen again. In fact, we started going to Relate Scotland. It was fine at the beginning but Charles couldn’t admit what the problem was and stopped going.


4. There was another incident on 6th November 2010. I mentioned that we should start going to Relate again. Charles flew off the handle. That was a terrible time. There were arguments every day. Dr Mackintosh put me on tranquilizers. Martin was very distressed. We agreed to separate. Charles went to live with his brother. However we got back together after about two weeks for Martin’s sake. Martin’s behaviour at school had deteriorated. He is an extremely gifted pianist. His piano teacher told me that if this continued he would have to be withdrawn from the Junior section of the Leeds piano competition. Anyway, things were fine for a while but Charles threatened to stop paying Martin’s school fees. I was also being kept short of money. In fact, Charles is obsessional about money. He even stopped paying into our joint bank account, which we have had for fifteen years now. It was then that I took legal advice about a possible divorce. I do love Charles but I can’t go on like this. I just want a period where Martin and I are safe and life is stable. I do not know if I want a divorce. 


5. On Boxing Day last year we had all the family round for a meal. There were about thirty people in the house and we had to use the downstairs dining room. Charles was very drunk. I have never seen him like that. He insulted five of our best friends and called my father a ‘cunt’. He ruined the entire day. After everyone had left, I had told him that I wanted a divorce and he flew into a temper and kicked in all of the glass interiors to the doors in the downstairs public areas. The police were called. Charles was arrested. I can’t understand what happened at the court. He was only fined again. A friend of mine who works there told me he was given a talking-to by the sheriff. I know he was fined £2000 which he has paid. He did not come home but went to stay with his brother across town.


6. Since he left after the court case I have had to borrow money from my parents as he has kept me short. Even now he pays me nothing. I am at my wits end. I have even had to borrow to pay for a new school uniform for Martin and for his piano lessons. I have to pay £100 every Saturday morning for the lessons. I do not want to take Martin away from his piano. I think it’s the only thing that keeps him sane. It would be cruel to stop them now.


7. We were apart until 4th March 2011 when he just turned up. He told me he was never going to speak to his brother again. He gives me no money. I have to borrow to eat and buy things for Martin. Martin’s school fees are due at the beginning of June and he is again threatening not to pay these. Charles lives in his study downstairs. He uses this study-office complex for his business. It is very well equipped with IT. He has now taken to locking the door. There is a terrible smell that comes from it. He is now drinking every day and he has not shaved for three weeks. I doubt he is washing properly. At night the noise of music is terrible. He has now started texting me insulting and abusive messages. Martin’s behaviour at school is now disruptive. The teachers are very concerned. 


8. I cannot go on like this. I have nowhere to go. I could go and stay with my parents but it is much further from Martin’s school and they only have one spare room. I need the protection of the court. Martin needs stability. I need Charles to leave the house but he has to pay Martin’s school fees and support me. He has also got to keep paying the mortgage and Council Tax. The mortgage payment is £1100 per month. Council Tax is £160 per month. The next instalment of the school fees is due in June. There is another one which will fall due in December, also for £3600. I have contacted three local joiners to get estimates for the repair of the downstairs doors. I have a guaranteed price of £1500. It is terrible living with no proper doors downstairs. Martin can’t have his friends round to play. I also need money to survive. My hours are uncertain. I need £400 per month from Charles to keep Martin and I going. At present I am doing two afternoons a week and Charles collects Martin from school. If Charles leaves the house I will have to cut my hours. I would be prepared to do that although it would mean less money coming in. It would be a price worth paying.


9. I need an interim domestic protection order to protect me and Martin at least until I can decide about a divorce. I am not sure if Charles is ill and I need to speak to my parents and think about all of this but Charles cannot continue living with us in this condition.

DULY SWORN

…………………………….. Natalie Smith or Morris 

…………………………….. Alice Jones, Solicitor, N.P. 

12. 
UNTO THE HONOURABLE SHERIFF OF STRATHLOTHIAN

AT GLASBURGH

AFFIDAVIT

Of

Charles Morris

In Causa

Mrs Natalie Smith or Morris,

42 Clydeforth Avenue,

GLASBURGH

GB3 4TR [Applicant]
AGAINST

Mr Charles Morris

42 Clydeforth Avenue

GLASBURGH

GB3 4TR [Respondent]

At GLASBURGH 15th May 2011 before Jack Murdoch, Solicitor and Notary Public of Murdochs, The Kirkgate, Glasburgh, COMPEARED Charles Morris, residing at 42 Clydeforth Avenue, Glasburgh, who was duly sworn and DEPONED as follows :-

1. My name is Charles Morris. I reside at 42 Clydeforth Avenue, Glasburgh. I am forty-two years of age. I am married to Natalie Morris. We have one child, Martin, who is a schoolboy at Glasburgh Elementary. Martin will be ten next year. My wife works as a teacher. I have my own successful consultancy business. When I graduated I worked abroad for many years in the oil business and came back to found my own company. I sold this to BP about ten years ago and have never looked back. I am now a full-time consultant in the energy sector. 


2. A few weeks ago sheriffs’ officers came and served court papers on me in connection with my wife. I do not understand what this is all about. My wife Natalie is neurotic. This has always been a problem with her. She is a fantasist. It said in the court papers that I had been convicted of trivial offences. That is correct. These were domestic matters. I was fined. I accept I should not have acted in the way that I did, but these were isolated incidents and totally out of character. My lawyer explained all of this to the judge. I was only fined a couple of grand, which I paid. 


3. Our marriage is like any marriage. It has its ups and downs. We have gone through rough patches but our relationship is very strong. I was shocked to hear Natalie is thinking about a divorce. That would destroy Martin. I blame her parents. They have never liked me. I have been asked to explain the convictions. The first one was just a domestic argument. There was nothing in it. Anyway, Natalie wanted marriage counselling. I went along with it to humour her. As I said, she is neurotic. The second incident was not my fault. We had a family party and her father and sister ruined the whole day. I could do nothing right. Anyway, I accept I did lose the place and kicked in the doors. I have been meaning to repair them myself. It’s a simple job. However I have been too busy with work. 


4. I operate my business from home. This means I have converted a downstairs study extension into a fully equipped and modern office space with a consulting room for my clients. If I had to leave my place of work and home, I would have to rent suitable modern business accommodation plus my business diary and routine would be completely disrupted.  


5. Natalie says I have a drink problem. I totally refute that. I do accept I have drinking heavily recently but business has been difficult. Finances have been tight. I have to be careful about her spending money. She is a shopaholic. We have not been getting on and I have a divan in my study which I use to sleep on. I am trying to make things better with my wife. I am sure that this is just a phase we are going through and that things will improve. There is no need for any form of protection from the court. I am not a violent man. 


6. If I have to leave the house then Martin will not be able to get his piano lessons. In fact, he is not really that good. It’s only Natalie who thinks he is. I read the forms about the Leeds piano competition and it all seems to me to be a bit of a luxury. If I have to leave the house I do not see how the piano lessons can continue. I accept everything Natalie says about the mortgage and the council tax is accurate. In relation to the school fees, again, I do not see how Martin can continue. I went to the local comprehensive and I turned out just fine. I was never keen on him attending private school in the first place. If I have to support two households, the expensive independent school will have to be sacrificed. 


7. Natalie is exaggerating. She has nothing to fear from me and this order is wholly unnecessary. 

DULY SWORN

…………………………….. Charles Morris 

…………………………….. Jack Murdoch, Solicitor, N.P. 

13. 
UNTO THE HONOURABLE SHERIFF OF STRATHLOTHIAN

AT GLASBURGH

AFFIDAVIT

Of

Joanna Patterson

In Causa

Mrs Natalie Smith or Morris,

42 Clydeforth Avenue,

GLASBURGH

GB3 4TR [Applicant]
AGAINST

Mr Charles Morris

42 Clydeforth Avenue

GLASBURGH

GB3 4TR [Respondent]

At GLASBURGH 15th May 2011 before Alice Jones, Solicitor and Notary Public of Jones, Brown and Company, High Street, Glasburgh, COMPEARED Joanna Patterson, headmistress of Glasburgh Elementary, Glasburgh, who was duly sworn and DEPONED as follows :-

1. My name is Joanna Patterson. I have been headmistress of Glasburgh Elementary school for fifteen years. I am forty-seven years of age. I have been asked make a statement in relation to Martin Morris. Martin has been a pupil at the school for five years now. He is a delightful child, however for about a year now it has been quite clear that his behaviour has been difficult in the classroom. He has become disruptive and his attention span is very poor. Once or twice he has pushed girls in the class saying ‘that’s what Mum’s get’. Since March I have noticed that he appears to be very tired in the mornings and once or twice has fallen asleep at his desk. I have raised this matter with both parents. 

DULY SWORN

…………………………….. Joanna Patterson 

…………………………….. Alice Jones, Solicitor, N.P. 

14. 
Glasburgh Community Health Clinic

The Steadings

GLASBURGH

GB8 5RF

20th April. 2011


Dear Ms Jones,

Thank you for your letter of 10th April with enclosed mandate from your client. I have now spoken to Mrs Morris and can confirm that she has been a patient of mine for almost fifteen years. I am aware of her present marital situation. 

I was first consulted after a matrimonial incident in May 2010. She had a minor abrasion to her shoulder and some bruising. I suggested marriage counselling and I understand Mr and Mrs Morris did attend Relate Scotland for a number of months although this was discontinued because Mr Morris could see no point in it. 

In November of last year the situation had clearly deteriorated significantly. She came to see me suffering from stress and anxiety. I prescribed a course of anti-depressants. That prescription continues. Her health has been affected by what I take to be stress caused by her husband’s behaviour. 

I saw her again just after Christmas when she was clearly very anxious and distressed because of an incident which had occurred in the family home. It is quite clear to me that the stress would be reduced if she lived separately from her husband, at least for a period. 

On soul and conscience,

Dr Toby Mackintosh MBCHB, FRSCGP

15. 
Submissions

Applicant (Kirsty)

MY LORD – 

I appear for the applicant, Natalie Smith or Morris in this case. My friend, Mr Murdoch, appears for the respondent, Charles Morris. Your Lordship’s clerk has informed me that you have had an opportunity to read the relevant extracts from the Domestic Protection etc (Scotland) Act 2003 and the relevant case law submitted by both Mr Murdoch and myself. In addition to the application, which was lodged by me, I have prepared an affidavit from my client. I understand Mr Murdoch has also supplied the court with a copy of the respondent’s affidavit. I have seen that document. Mr Murdoch has had sight of my client’s affidavit. Your Lordship will also have an affidavit from the headmistress of Glasburgh Elementary and a letter which is signed on soul and conscience from Dr Mackintosh in relation to my client’s health. 

If I could refer your Lordship to the application itself and in particular the prayer of the petition. Your lordship will see that I am seeking an interim domestic protection order in terms of the seven sub-clauses set out in the prayer.

Turning to the facts of the case. Your Lordship will see from my client’s affidavit that she married the respondent on 23rd June 1999. They have one child, Martin, who is a schoolboy at Glasburgh Elementary. The marriage was stable until approximately a year ago when the respondent’s behaviour deteriorated. It is not disputed that he was convicted of domestic abuse and fined £1000. As your Lordship will see it was after that incident in May of 2010 that the parties first separated. There was a reconciliation at that time and they started attending Relate Scotland. Matters deteriorated again when there was a second incident of domestic abuse in November of 2010 when they separated again but this time my client’s health was badly affected. As you can see, her doctor put her on tranquilizers and Martin’s behaviour began to deteriorate. The respondent went to live with his brother. It was about this time that the respondent threatened to stop paying Martin’s school fees. My client was being kept short of money. The respondent stopped paying Money into the parties’ joint bank account. The separation in November only lasted two weeks and my client agreed to resume cohabitation for the sake of the child. 

Things were not perfect at this time but my client was prepared to tolerate the respondent’s obsessive behaviour about money. Things took a turn for the worse at Christmas when, as you can see from the affidavit, there was another serious incident. I do not need to rehearse the details here, but again it was domestic abuse. This time the respondent was fined £2000, which sum was paid in full. After that incident the respondent did not come back to the family home and my client receives no money from him at all now. She has had to borrow to buy a new school uniform for Martin and to pay for his piano lessons. I will address your Lordship on the finances in this case at the end of my submission. Returning to the history of events. The parties were separated until early March when the respondent appeared unannounced and resumed residence in the family home. His behaviour has been eccentric in the extreme. He has threatened further abuse. He is drinking every day and staying up late at night playing music. He occupies one room in a study downstairs. He is texting my client every five minutes during the night with abusive and insulting remarks. Martin’s behaviour at school is now causing great concern. Your Lordship can see the terms of the Affidavit from Miss Patterson, headmistress of Glasburgh Elementary. My client is concerned that she cannot challenge the respondent’s behaviour without fear of physical abuse. She is in an impossible position. She needs the respondent to be removed from the house. My client wants time to consider whether she will bring divorce proceedings. She has no intention of selling the house or any of the property contained within it. She does, however, need maintenance for herself and the child. My client works as a part-time relief teacher. Her hours are uncertain. Her take home pay is approximately £200 a week. 

As I understand the position, my friend Mr Murdoch disputes that this order is necessary in principle. However, if it is granted his client accepts his liability for the mortgage and Council Tax payments. Accordingly, I would invite your Lordship to make an order covering those two parts of the application as a bare minimum. In addition, I have three short submissions to make. Firstly, I seek an order for payment of school fees. Martin has been at the Glasburgh Elementary school for five years now. He is settled there. Secondly, I seek an order for payment of £100 per week for his piano lessons. My understanding is that this child is extremely gifted and has been entered for the Leeds piano competition. He would be devastated if his lessons ceased. Thirdly, the respondent damaged five doors during the course of the Christmas incident. These have remained unrepaired. My client got four quotations for repair and has a guaranteed offer to replace the glass for the sum of £1500. 

To sum up, my client needs time to consider her position in a zone of stability. She cannot go to her parents’ home. There is only one spare bedroom there. And your Lordship has heard my submissions in relation to the financial orders I seek. I would reserve my position to answer any observations made by my friend. 

Respondent (George)

MY LORD-

I am grateful for the opportunity to address the court in advance of a decision in relation to these orders. At the outset, let me make it perfectly plain. My client does not dispute that he was convicted in the sheriff court, essentially along the lines of what is suggested in the applicant’s affidavit. However, with one material qualification – the circumstances of the convictions have been grossly exaggerated. My client is a businessman of some substance and was in a position to settle the fines immediately. The facts though in relation to the first incident in May of last year were that it was a normal matrimonial dispute which got a little out of hand. It was entirely out of character for my client. In relation to the incident at Christmas, my client was severely provoked by the applicant’s family, who have never liked him. He had gone to some considerable expense and trouble to provide a family meal and party and was treated like a pariah within his own home. He does accept his behaviour was regrettable, though half the glass in the doors was his own property. He does accept though that the other half belonged to his wife. 

It seems to me that, on the balance of convenience, the case for exclusion of my client from the family home has not been made out. That said, I should inform the court that Mr Morris has agreed to seek medical help for his alcohol problem. I appreciate my friend will not be aware of this as I was only told about it this morning. However, the fact remains that my client simply cannot afford to find alternative accommodation and continue paying for the family home. If he were excluded from the family home he is also excluded from his place of business. He would then require to rent suitable alternative accommodation and equip the same. Should there be any basis to these accusations, the applicant’s remedy lies at her own hands. She can go and live with her parents, where has lived with Martin before. My client accepts that this would not be as comfortable as residing in the family home, but it would be manageable in the short term and she can raise an action for aliment for both herself and Martin if she does not wish to commence divorce proceedings. Accordingly, my client’s position is that this application is ill-founded.

However, if your Lordship is against me in my principal submission, I can inform the Court that my client’s position is as follows: if an order is granted to exclude then he accepts responsibility for payment of the mortgage and Council Tax for the duration of the order. He disputes three other areas where financial claims are made. Firstly, in relation to Martin’s school fees. He never wanted Martin to go to private schools. My client is a self-made businessman who was educated at comprehensive school. It would be better for Martin in the long-run to go into the comprehensive system. There is no further need for expensive education. Secondly, in relation to the piano lessons. These are an expensive luxury. My client does not dispute that Martin is reasonably proficient but he is not a concert pianist and will never become one. It is not disputed that Martin has always shown an above-average proficiency with music, however these lessons are an exercise in his mother’s vanity and their termination is long overdue. The third area relates to the damaged doors. My client is prepared to repair these himself at only the cost of the materials needed. He has been meaning to get round to this for a few months now but has never had the time. He is prepared to give an undertaking that this work will be completed within four weeks. It is simply not possible for my client to meet the mortgage, Council Tax, piano lessons, school fees and this joinery work. Something has to give. 

In relation to my client’s income, I can inform the court he is in receipt of profits from his business of just under £90, 000 per annum. It is also accepted that he has not paid any money in to the joint bank account since December of last year. He was very concerned about the applicant’s profligate waste of money. 

In the event the order is made I would invite your Lordship to include in it a provision for contact in terms of section 15 (d) of the 2003 Act, as amended by the Children and Young Persons (Scotland) Act 2008. I have provided your Lordship’s clerk with a copy of the relevant legislation. I understand that my friend, Miss Jones, has no opposition to weekend contact after school on a Friday until six pm Sunday evening every second weekend for the duration of the order.

Applicant (Kirsty)

My Lord, in relation to the question of contact, my client has no objection to the proposal on the terms sought. She would not wish Martin to lose contact with his father. 


